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Statement of the Case

A jury convicted petitioner of manslaughter and accident involving
injury or death arising from an incident in which petitioner struck two joggers with
his vehicle (CR 000001). With his punishment enhanced by two prior felony
convictions, the jury sentenced him to 60 years’ imprisonment (CR 000358). On
appeal, Petitioner argued (among other issues) that the trial court abused its
discretion by admitting into evidence the results of his blood tests, accompanied by
a Certificate of Analysis under article 38.41 of the Code of Criminal Procedure,
without the testimony of the individual who performed the testing. See TEX. CODE
CRIM. PrROC. art. 38.41 (Vernon 2018).

Petitioner argued the admission of the lab report violated his right to
confrontation under the Sixth Amendment to the United States Constitution. The
Fourteenth Court of Appeals held that the certificate substantially complied with
the statute; therefore, he was required to file a written objection at least ten days
before trial. Having failed to do so, the court determined that petitioner did not
preserve the issue for review. See Williams v. State, 531 S.W.3d 902, 918
(Tex.App.—Houston [14™ Dist.] 2017, pet. filed) (citing Deener v. State, 214

S.W.3d 522, 526 (Tex.App.—Dallas 2006, pet. ref’d)).



Issues Presented

Avrticle 38.41 of the Texas Code of Criminal Procedure provides that a
Certificate of Analysis is admissible as evidence during trial to establish the results
of the laboratory analysis without requiring the analyst to physically appear at trial
if the certificate complies with the statutory requirements. See TEX. CODE CRIM.
PrROC. ANN. art. 38.41, 8 1. The certificate is not admissible if the opposing party
files a written objection to the use of the certificate no later than ten days before
trial. See id. art. 38.41, § 4. At issue is whether the certificate admitted into
evidence as State’s Exhibit 138 substantially complies with the requirements of
article 38.41 (Apx. Ex. 1). If so, the Court of Criminal Appeals should determine
whether the failure to file a written objection to the certificate before trial waived

the petitioner’s Sixth Amendment complaint.



Statement of Facts

The case involved a hit-and-run incident in which petitioner’s vehicle
collided with two pedestrians. Donna Treesh and her daughter, Megan Gonzalez,
were jogging along Business SH 288, a main thoroughfare through the City of
Angleton, Texas, when they were struck from behind by a vehicle driven by the
petitioner (RR 3:51, 3:61, 3:149, 6:58). Donna and Megan were members of a
fitness center located near the scene (RR 3:52). As part of a regularly scheduled
routine every Saturday over the preceding year, Donna and Megan would warm up
with other club members before their workout by jogging on the improved
shoulder of SH 288 a short distance away from the fitness center (RR 3:53-54,
3:194, 6:58-59).

At approximately 9:00 a.m. on Saturday, December 13, 2014, Donna
and Megan were running with a group of about ten other club members single file
along SH 288, about one foot from the edge near the grass. The weather was dry,
the traffic light and visibility clear for about a mile (RR 3:59, 3:193-94, 4:216-17,
6:61, 6:63, 6:72). At the same moment, petitioner, accompanied by one passenger,
Amanda Berkley, was driving a red Pontiac sedan along Business SH 288.
Petitioner’s vehicle suddenly crossed onto the shoulder of the road, traveled a short
distance and struck Donna and her daughter, narrowly missing another jogger (RR

3:55, 3:58-60, 3:78, 3:80-82, 3:98).



Megan rolled off the right side of the Pontiac into the grass (RR 3:83).
Donna was ejected about 12 feet into the air and landed on the shoulder of the road
(RR 3:61). The vehicle continued down the shoulder of Business SH 288, traveling
a short distance before it merged back into traffic and continued north (RR 3:84).
No one saw the petitioner apply his brakes until he made a right turn on Cemetery
Rd., which intersects Business SH 288 about one mile from the scene (RR 3:61,
3:63, 3:81). The passenger-side mirror and other debris from the Pontiac were left
at the scene (RR 3:203, 4:54, 4:103, 4:150).

Other members of the fitness club and employees of a motorcycle
dealership across the street who witnessed the accident ran to assist the two women
(RR 3:61). Christopher Peterson, a witness from the dealership, held Donna’s hand
and told her to “hold on” until she died a few minutes later (RR 3:147).
Christopher stayed with Donna until paramedics arrived and rushed Megan to the
hospital (RR 3:85, 5:12). Christopher also testified he never saw the driver apply
his brakes or return to the scene (RR 3:86). An autopsy confirmed Donna died as
the result of multiple injuries from being struck by a motor vehicle. She was 49
years old (RR 3:115-19, 3:123, 3:146).

Ronald Kirby, a member of the deceased’s family, was called to the
scene later that morning (RR 3:149-50). He proceeded to look for a vehicle

matching the description of the one that hit Donna and Megan. At approximately
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1:30 p.m. that day, Ronald located a 2003 Pontiac Grand Am with a broken
windshield and dents on the hood parked in front of a trailer home in a park located
on Cemetery Rd. in Angleton approximately one mile away from the scene (RR
3:151-54, 3:158, 4:75, 5:73). He called the Angleton Police Department and told
them he located an automobile that might have been involved in the collision.
Ronald then parked across the street from the trailer and waited for the police to
arrive (RR 3:154-55).

Officer Steven Epperley responded to Ronald’s call (RR 3:204).
Officer Epperley met with Ronald and proceeded to a trailer located at 410 Sunny
Meadows where he saw a red Pontiac with a windshield that was caved in as if it
had been made by impact with a body. The vehicle also had a dented hood and was
missing a mirror on the right side (RR 3:205-07, 3:20). After knocking on the door
and speaking with two other people for several minutes, the officer met the
petitioner who admitted he owned the damaged Pontiac (RR 3:210-11, 4:15).
Another resident of the trailer also said petitioner’s vehicle had been at the
residence for “a couple of hours” (RR 3:211-12).

When asked what happened to his car, petitioner told the officer he hit
a deer that morning at about the same location where Donna had been killed (RR
3:211, 4:22). Other occupants of the trailer also said that petitioner had hit a deer

(RR 5:19). Petitioner told Officer Epperley that he walked to a nearby store after
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receiving a phone call from the owner who was an acquaintance and had seen
petitioner’s damaged vehicle after the collision. Petitioner said the owner asked
him whether he had hit someone with his vehicle. Petitioner said he told the owner
that he “didn’t know” and that all he saw was a “blonde” animal—not a person
when he swerved on the roadway (RR 9: Sx. 104).

Officer Epperley gave petitioner a Miranda warning before continuing
the interview. Petitioner indicated he understood his rights and agreed to speak
with him (RR 3:212, 4:16). During the interview, Officer Epperley noted that
petitioner was wearing a pair of urine-stained pants and appeared very nervous.
The officer also noted that petitioner’s train of thought seemed scattered (RR 4:33,
4:35). Petitioner told Officer Epperley he walked to a nearby convenience store,
and spoke with the owner who said petitioner had hit someone with his car and it
was a fatality. Petitioner could not explain, however, why he did not contact the
police upon learning this, but he did manage to call his father about the collision
(RR 9: Sx. 104). Petitioner maintained he did not know he had hit a person, and if
he had known he would have stopped (RR 9: Sx. 104). He also denied consuming
alcohol or using any illegal drugs that morning, but he agreed to provide a blood
specimen (RR 4:64, 9: Sx. 104).

Officer Epperley placed petitioner into custody. While in route to the

police station petitioner fell asleep in the back of the patrol car (RR 4:34, 9: Sx.
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105). After obtaining a blood search warrant, Officer Epperley drove petitioner to a
University of Texas Medical Branch hospital in Angleton where a phlebotomist
collected a specimen from the petitioner (RR 4:36-37). Subsequent analysis of
petitioner’s blood by the Brazoria County Sheriff’s Office showed the presence of
THC—the psychoactive ingredient in cannabis. The tests also revealed the
presence of meprobamate, which is metabolite of the muscle relaxant Soma or
carisoprodol (RR 4:101, 10: Sx. 137).

Petitioner’s blood specimen was then sent to an out-of-state
laboratory, NMS Labs, for further analysis (RR 4:104). This lab was used because
it has more sensitive and sophisticated equipment available to test for controlled
substances (RR 4:105-06) A report from this lab, which was admitted into
evidence as State’s Exhibit 138 over petitioner’s objections, among which was his
claim that admission of the report violated his right of confrontation under the
Sixth Amendment to the United States Constitution (RR 5:56-57, 5:103). State’s
Exhibit 138 indicated the presence of both stimulants and antidepressant in the
petitioner’s blood (RR 4:105). In particular, the NMS lab report also notes the
presence of (among other substances) amphetamine, methamphetamine; THC,
benzoylecgonine (a metabolite of cocaine), hydrocodone and carisoprodol (RR

5:105).



Petitioner’s vehicle was towed to the Angleton Police Department for
further investigation (RR 4:23). Long strands of human hair were recovered from
the broken windshield (RR 4:23). An inspection of the petitioner’s car performed
on December 16, 2014, showed that the vehicle was in good working condition
before the crash (RR 4:79, 4:81, 4:83). Analysis of the crash data recorder (or
“black box”) collected from the Pontiac indicated petitioner was driving 55 miles
per hour and increased speed before the impact (RR 4:177-78). The data also
showed he did not apply his brakes before colliding with Donna and Megan (RR
3:168-69, 3:171, 3:172-73).

Based on the evidence gathered from the black box, the state’s
accident reconstruction expert, Robin Wright, concluded there was no perception
of—or reaction to—the deceased and her daughter by the petitioner before he
struck them with his vehicle (RR 4:188-89). Ultimately, the witness determined
the cause of the collision was that petitioner “steered the car off the main lanes on
to the shoulder of the roadway” and “failed to either slide to a stop or turn away
from the pedestrians that were occupying the shoulder”—thus deviating from the
standard of care required of an individual driving a vehicle (RR 4:189, 4:192-93).
He also said the collision was nothing like hitting an animal, such as a deer (RR

4:213-14).



Det. Rodney Crisp interviewed the petitioner while in custody on
December 18, 2014 (RR 5:27, RR 9: Sx. 135). Petitioner told the detective he had
passed out behind the wheel and woke up when he heard a loud thud when his
vehicle struck the two runners (RR 5:35). He admitted to taking prescription
medication on the morning of the collision. Petitioner also said he used crystal
methamphetamine and cocaine about two days prior to the incident (RR 5:35-36, 9:
Sx. 135). Petitioner also said he was driving to a Budget Inn in Angleton to get
some rest because he was “in and out of consciousness” (RR 5:36-37, 9: Sx. 135).
Petitioner said he did not know what happened until his passenger said, “you just
hit someone” (RR 5:35, 9: Sx. 135). Petitioner said his intent was to drive his
damaged vehicle to the Angleton Police Department and turn himself in, but
officers arrived before he could take a shower and change—something he wanted

to do before surrendering (RR 5:38, 9: Sx. 135).



Summary of the Argument
Because petitioner failed to file a timely, written objection to the
State’s Certificate of Analysis Affidavit, which complies with the requirements of
article 38.41 of the Code of Criminal Procedure, the Fourteenth Court of Appeals
correctly held that petitioner did not preserve his Sixth Amendment complaint for

appellate review.
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Argument

Petitioner complains his right of confrontation under the Sixth
Amendment to the United States Constitution was violated when the trial court
admitted the lab report identified as State’s Exhibit 138, which was supported by a
Certificate of Analysis under article 38.41 of the Code of Criminal Procedure (Pet.
Br. 54-55) (CR 000080-102). The analyst who signed the certificate and
accompanying lab report did not testify at trial. A Certificate of Analysis is
admissible as evidence to establish the results of the laboratory analysis without
requiring the analyst to physically appear at trial if the certificate substantially
complies with the statutory requirements. See TeEX. CoDE CRIM. PROC. ANN. art.
38.41, 88 1, 5 (Vernon 2018). The certificate is not admissible if the defense files a
written objection no later than ten days before trial. See id. art. 38.41, § 4.

The Confrontation Clause of the Sixth Amendment guarantees the
accused the right to confront the witnesses against him. See U.S. CONST. amend.
VI.; Paredes v. State, 462 S.W.3d 510, 514 (Tex.Crim.App.2015). The United
States Supreme Court has held that this rule bars the admission of “testimonial”
statements of a witness who does not appear at trial unless the witness who made
the statement (1) testifies under cross-examination at trial, or (2) is unavailable to
testify and the defendant had a prior opportunity to cross-examine the witness. See

Crawford v. Washington, 541 U.S. 36, 53-54 (2004); Paredes, 462 S.W.3d at 514.
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“Testimonial” statements include ‘“‘statements that were made under
circumstances which would lead an objective witness reasonably to believe that the
statement would be available for use at a later trial.” See Paredes, 462 S.W.3d at
514 (quoting Crawford, 541 U.S. at 52). Affidavits reporting the results of forensic
analysis are testimonial statements; thus, the analysts who performed the tests are
witnesses for purposes of the Sixth Amendment. See Melendez-Diaz v.
Massachusetts, 557 U.S. 305, 310-11 (2009). Absent a showing the analyst was
unavailable to testify at trial and that the defendant had a prior opportunity to
cross-examine the analyst, a defendant is entitled to be confronted with the analyst
at trial. See id. see also Deener, 214 S.W.3d at 526 (chain of custody affidavit and
Certificate of Analysis are testimonial for purposes of right to confrontation).

1)  Article 38.41 mandates when a defendant must raise a Sixth
Amendment objection.

The right to a physical face-to-face meeting under the Sixth
Amendment, is not absolute and it must give way in certain narrow circumstances
where “considerations of public policy and necessities of the case” so dictate. See
Maryland v. Craig, 497 U.S. 836, 848 (1990). A state may enact procedural rules
in the form of notice-and-demand statutes that “require the prosecution to provide
notice to the defendant of its intent to use an analyst’s report as evidence at trial,
after which the defendant is given a period of time in which he may object to the

admission of the evidence absent the analyst’s appearance live at trial.” See id. at
12



326. In Melendez—Diaz, the Supreme Court recognized so-called “notice-and-
demand statutes” as a means by which a defendant may waive Confrontation
Clause rights. See 557 U.S. at 326. The Court characterized notice-and-demand
statutes, “[1]n their simplest form, [to] require the prosecution to provide notice to
the defendant of its intent to use an analyst’s report as evidence at trial, after which
the defendant is given a period of time in which he may object to the admission of
the evidence absent the analyst’s appearance live at trial.” See id.

The Supreme Court approved the use of such notice-and-demand
statutes, reasoning that states are “free to adopt procedural rules governing
objections,” such statutes maintain the burden on the defendant to raise a timely
Confrontation Clause objection, and “[t]here is no conceivable reason” why a
defendant cannot be required to exercise her Confrontation Clause rights in
advance of trial. See id. at 327 & n.12. Although the Supreme Court did not
purport to sanction every possible form of notice-and-demand statute, it did cite the
notice-and-demand statutes of Texas under article 38.41 as an example of a
provision that complies with Confrontation Clause requirements. See id. (citing
TeEX. CoDE CRIM. PROC. ANN., art. 38.41, § 4).

Texas’s notice-and-demand statute is contained in articles 38.41, as
well as article 38.42, of the Code of Criminal Procedure. See TeEx CoDE CRIM.

PROC. ANN. arts. 38.41, 38.42. “The defendant always has the burden of raising his
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Confrontation Clause objection; notice-and-demand statutes simply govern the
time within which he must do so.” See Melendez-Diaz, 557 U.S. at 327.
Certificates of analysis of physical evidence and chain of custody affidavits are,
therefore, admissible without a witness appearing at trial if they are filed and
served on the opposing party more than twenty days before trial begins and the
opposing party does not file a written objection by the tenth day before trial begins.
See TEx CoDE CRIM. PROC. ANN. arts. 38.41 (Certificate of Analysis of Physical
Evidence); 38.42 (Chain of Custody Affidavit).

A defendant waives any objection under the Confrontation Clause to
the admissibility of the Certificate of Analysis or chain of custody affidavit by
failing to timely object under the statute. See Deener, 214 S.W.3d at 528. Here, the
state filed the blood test results and a “Certificate of Analysis Affidavit” more than
twenty days before trial began. See TEx Cobe CRIM. PROC. ANN. art. 38.41, § 4,
art. 38.42, 8 4. In relevant part, the certificate states the following:

My name is Dr. Wendy Adams. | am of sound

mind, over the age of 18 years, capable of making

this affidavit, and personally acquainted with the f-
acts stated in this affidavit.

| am employed by NMS Labs, which was
authorized to conduct the analysis referenced in
this affidavit. This laboratory is accredited by
[the] American Board of Forensic Toxicology
(ABFT). See  attached licensures  and
accreditations for complete list.

14



As an Assistant Laboratory Director at NMS Labs,
| am familiar with the laboratory’s standard
operating procedures, accreditation requirements,
quality assistance, and quality control policies. Part
of my duties for this laboratory involves the
analysis of toxicological evidence for one or more
law enforcement agencies. | have the technical
knowledge and qualifications to determine the
results of those tests or procedures. My educational
background is stated on my Curriculum Vitae (see
attached).

| reviewed the data from the tests or procedures on
the toxicological evidence on the 11" day of
March, 2016. The results are as indicated on the
Laboratory Toxicology Report attached hereto.

| certify that the attached Laboratory Toxicology
Report and Chain of Custody documents for
Andrew Williams, work order number 14331040
(BCCL-14-2387), which are 15 pages in length,
are an accurate record of the tests or
procedures performed on the toxicological
evidence received by this laboratory and are
reliable and approved by NMS Labs.

(RR 5:103) (Apx. Ex. 1).

The Certificate of Analysis was also accompanied by a chain of
custody affidavit stating:

My name is Myhanh Tram. | am of sound mind,

over the age of 18 years, capable of making this

affidavit, and personally acquainted with the facts

stated in this affidavit.

My work address is 3701 Welsh Road, Willow
Grove, PA 19090.

15



On the 24™ day of December, 2014, | was
employed by NMS Labs.

On that date, I came into possession of the
toxicological evidence, NMS Labs work order
14331040, described as follows: one (1) sealed
envelope labeled “IFL 14120645 containing one
(1) gray top tube of blood labeled “Andrew
Williams ”.

The toxicological evidence was received from
Integrated Forensic Labs, Grand Prairie via Fed-
Ex Priority Overnight.

| transferred the toxicological evidence to the
Aliguot Area in Specimen Processing on the 24"
day of December, 2014.

During the time that the toxicological evidence
was in my custody, I did not make any changes or
alterations to the condition of the toxicological
evidence except for those resulting from field or
laboratory testing procedures, and the toxicological
evidence or a representative sample of the
toxicological evidence was transferred in
essentially the same condition as received.

(CR 000078) (Apx. Ex. 1). Respondent asks the Court to take judicial notice of the

Chain of Custody affidavit signed by Ms. Tram. See TEx R. EvID. 201."

Petitioner waited until trial to object to the certificate and

accompanying blood test results. Accordingly, the Fourteenth Court of Appeals

held that petitioner waived any objection that the admission of the affidavit or the

! The chain of custody affidavit was filed before trial, but was not included with the other

documents submitted as State’s Exhibit 138.
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blood test results addressed by the affidavit violated his right of confrontation. See
Williams, 531, S.W.3d at 917, Deener, 214 S.W.3d at 528. There is no dispute that
the State filed and served the Certificate of Analysis and accompanying
documentation to the defense as required by the statute. Petitioner argues,
however, that because the certificate does not comply with the requirements of
article 38.41; therefore, the trial court abused its discretion by overruling his
objection.
2)  The Certificate of Analysis complies with article 38.41.

Petitioner argues the certificate does not comply with the statute
because it was not signed by the technician who performed the analysis. Finding
that the certificate met the requirements of the statute, the Fourteenth Court of
Appeals held, “Absent a more specific requirement in the statute that the affiant be
the certifying analyst, the Certificate of Analysis substantially complies with the
requirements of article 38.41.” See Williams, 531, S.W.3d at 917 (citing Lopez v.
State, No. 08-10-00285-CR, 2012 WL 1658679, at *4 (Tex. App.—EI Paso May 9,
2012, no pet.) (mem. op., not designated for publication) (Certificate of Analysis
substantially complied with statute despite it failing to include a statement that the
tests or procedures used were reliable)).

In Burch v. State, the Court of Criminal Appeals held that the

Confrontation Clause also required that the defendant be afforded the opportunity
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to cross-examine the analyst who actually performed the forensic tests or at least
one who observed the process of testing the particular sample at issue. See 401
S.W.3d 634, 638 (Tex.Crim.App.2013). Without the testimony of the analyst who
performed or supervised the test, the Court wrote, “the defendant has no way to
explore the types of corruption or missteps the Confrontation Clause was designed
to protect against.” See id. “The witness being called needs to have personal
knowledge of the facts in issue—the specific tests and their execution.” See id.

This rule, however, does not mean “that everyone who laid hands on
the evidence must be called.” See Melendez—Diaz, 557 U.S. at 311 n. 1; see also,
e.g., Boutang v. State, 402 S.W.3d 782, 788 (Tex.App.—San Antonio 2013, pet.
ref’d) (neither the court of criminal appeals nor any other appellate court has
“required the State to produce the actual person who mixed a reference solution for
an Intoxilyzer machine before the breath-test results can be admitted in court.” ...
“an expert familiar with the maintenance of Intoxilyzer machines and lab
procedures associated with its maintenance, [the new technical supervisor] testified
as to the maintenance of the machine and what the particular numbers meant on the
report”).

More recently, in Mayer v. State, the Fourteenth Court of Appeals
observed that the United States Supreme Court “explicitly refused to hold in

Melendez—Diaz that ‘anyone whose testimony may be relevant in establishing the
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chain of custody, authenticity of the sample, or accuracy of the testing device, must
appear in person as part of the prosecution’s case.”” See 494 S.W.3d 844
(Tex.App.—Houston [14™ Dist.] 2016, no pet.) (citing Paredes, 462 S.W.3d at 515
(quoting Melendez—Diaz, 557 U.S. at 311 n. 1)). The court of appeals in Mayer
held, “Any questions about the validity of the testing process may be answered by
an analyst who either performed or supervised the test.” See id. (emphasis added)
(citing Burch, 401 S.W.3d at 638).

The court in Mayer relied on the Court of Criminal Appeals’ decision
in Paredes, a capital murder case. See 462 S.W.3d at 513-14 (supervising analyst’s
testimony that DNA from blood on defendant’s t-shirt matched one of victims,
based on her analysis of raw data compiled by three technicians who performed
different steps in process, did not violate defendant’s right of confrontation). In
Paredes, the police recovered a t-shirt worn by the defendant during the
commission of the crime and sent the shirt to a private laboratory for DNA testing.
See id. at 512. The testing procedures revealed that DNA extracted from a
bloodstain on the shirt matched the DNA profile of the victim. See id. The State
called the forensic laboratory director to testify about the DNA analysis and
offered only the director’s opinion testimony into evidence. See id. at 512-13.

The director testified that the DNA testing was conducted in an

assembly-line batch process with three different analysts performing each step of
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the testing in order to generate raw DNA data for analysis. See id. at 512. Even
though she did not physically watch the three analysts conduct the initial testing
procedures, she testified that—much like Dr. Adams in the present case—she
supervised the process and had personal knowledge of the tests performed. See id.
The director also similarly provided details about the laboratory’s safety protocols,
which were in place to identify process errors. See id. at 513.

The director in Paredes also testified that she herself conducted the
final analysis and, based on the raw DNA data provided by the three testing
analysts, she concluded there was a match between the DNA data generated and
the DNA profile of the victim. See id. at 512. The State neither introduced the raw
data the director relied on to formulate her opinion, nor called the testing analysts
to testify at trial. See id. at 513. The director in Paredes also testified that “she was
not testifying about someone else’s opinions because she was responsible for
compiling the data generated by the various instruments and reaching the ultimate
conclusion][.]” See id.

Because she performed the “crucial analysis” determining that the
DNA sample taken from the defendant’s shirt matched the victim’s DNA profile,
the Court of Criminal Appeals reasoned that the conclusion to which she testified
at trial was her own. See id. at 518. The raw DNA data the director in Paredes used

in formulating her own opinion merely provided a basis for that opinion. See id. at
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514. The Certificate of Analysis Affidavit at issue here was signed by Dr. Wendy
Adams, who supervised the testing of petitioner’s blood and signed a report based
on the data generated by other analysts at NMS Labs. In pertinent part, Dr. Adams
swore to the following:

o | am familiar with the laboratory’s standard
operating procedures, accreditation requirements,
quality assistance, and quality control policies. Part
of my duties for this laboratory involves the
analysis of toxicological evidence for one or more
law enforcement agencies. | have the technical
knowledge and qualifications to determine the
results of those tests or procedures.

o | reviewed the data from the tests or procedures on
the toxicological evidence on the 11th day of
March, 2016. The results are as indicated on the
Laboratory Toxicology Report attached hereto.

o | certify that the attached Laboratory Toxicology
Report ... are an accurate record of the tests
or procedures performed on the toxicological
evidence received by this laboratory.

(RR 5:103) (Apx. Ex. 1).

Petitioner argues the Certificate of Analysis failed to meet the
requirements of article 38.41, however, because the supporting affidavit was not
executed by the same person who conducted the analysis of Petitioner’s blood (Pet.
Br. 56). As defense counsel observed during trial, attached to the State’s certificate

“was a list of people who conducted analyses of the substances and the blood.”

However, “the affiant in the Certificate of Analysis is not the person who actually
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conducted any of those tests” (RR 5:57). Accordingly, petitioner concludes the
certificate does not substantially comply with article 38.41 because it “does not
state that ... the affiant actually performed any tests herself or actually followed
any specific procedures in performing the test” (RR 5:57-58).

There is no specific requirement under article 38.41, however, that the
affiant for the certificate be the same individual who performed the analysis of the
specimen in question. To the contrary, as a supervisor or director at NMS Labs, Dr.
Adams was free to use “non-testimonial information—computer-generated ...
data—to form an independent, testimonial opinion.” See Paredes, 462 S.W.3d at
518; Molina v. State, 450 S.W.3d 540, 551 (Tex.App.—Houston [14™ Dist.] 2014,
no pet.) (testifying analyst “independently analyzed the data and offered his own
opinions, testified at length and was cross-examined concerning the basis for his
opinions”). Dr. Adam’s Certificate of Analysis Affidavit is just the sort of
testimony addressed by the Supreme Court when it noted that the Confrontation
Clause does not mandate “that anyone whose testimony may be relevant in
establishing the ... accuracy of the testing device” must testify. See Melendez—Diaz,
557 U.S. at 311 n.1.

While it is not necessary for the Court of Criminal Appeals to
determine whether Dr. Adams’s testimony, standing alone, would be sufficient to

overcome a timely raised Sixth Amendment objection, her affidavit substantially
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complies with 38.41 of the Code of Criminal Procedure and thereby triggered a
time frame in which the petitioner was required to assert his complaint. Had the
petitioner done so prior to trial, Dr. Adams could have been brought to trial and
cross-examined as to what extent the report reflects her own independent analysis
of the petitioner’s blood. But this did not occur because petitioner ignored the
statute. There is no legal support for petitioner’s claim that the Certificate of
Analysis fails to comply with article 38.41 because Dr. Adams may have relied on
the test of other analysts—to the contrary, this Court’s holding in Paredes suggests
the certificate does in fact meet the statutory requirements. Accordingly,
petitioner’s complaint should be overruled.
3)  Petitioner waived his Sixth Amendment complaint.

A defendant must preserve error in the trial court to argue on appeal
that his right to confront witnesses was violated. See Anderson v. State, 301
S.W.3d 276, 280 (Tex.Crim.App.2009); TEX. R. App. P. 33.1(a)(1). To preserve
error, a defendant must make a timely, specific objection. See Layton v. State, 280
S.W.3d 235, 238-39 (Tex.Crim.App.2009); “[T]he right of confrontation is a
forfeitable right—not a waivable-only right—and must be preserved by a timely
and specific objection at trial.” See Deener v. State, 214 S\W.3d 522, 527-28
(Tex.App.—Dallas 2006, pet. ref’d); see also Melendez—Diaz, 557 U.S. at 327

(“There 1s no conceivable reason why [the defendant] cannot similarly be
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compelled to exercise his Confrontation Clause rights before trial.”); Paredes v.
State, 129 S.W.3d 530, 535 (Tex.Crim.App.2004) (defendant failed to preserve
error on his confrontation claim because he failed to object on confrontation clause
grounds at trial.); Wright v. State, 28 S.W.3d 526, 536 (Tex.Crim.App.2000)
(defendant waived his confrontation claim by failing to raise a confrontation clause
objection at trial.).

A reviewing court should not address the merits of an issue that has
not been preserved for appeal. See Wilson v. State, 311 S.W.3d 452, 473
(Tex.Crim.App.2010) (op. on reh’g). As to the present issue, an opposing party
waives any objection to the certificate if it fails to make a timely objection under
article 38.41. See Deener, 214 S.W.3d at 527-28; see also Herring v. State, No.
05-08-01699-CR, 2010 WL 1713639, at *2 (Tex.App.—Dallas Apr. 28, 2010,
pet. ref’d) (mem. op., not designated for publication) (finding defendant waived
any objection to the admission of the State’s Certificate of Analysis and chain of
custody affidavit under Article 38.41, § 4 of the Texas Code of Criminal Procedure
because she failed to timely file an objection under the statute); see also Lopez v.
State, No. 08-10-00285-CR, 2012 WL 1658679 at *5 (Tex.App.—EI Paso May 9,
2012, no pet.) (not designated for publication) (“By failing to timely file a written
objection to the Certificate of Analysis, Petitioner failed to preserve the issue for

our review.”).
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In response to petitioner’s trial objection, the State argued:

With regard to the Certificate of Analysis and chain of
custody [affidavit], the statute is plainly clear and
governs. Itis ... a notice and demand statute that requires
the State to provide notice to the defense of its intent to
produce this affidavit at trial under the specific code
section. That notice was provided. That same section
provides a time window for which the defense can make
a complaint. That time window has elapsed. That demand
was not made; and therefore, the defense has waived all
of their objections regarding this particular piece of
evidence.

The purpose of the statute is to allow the State to secure
the presence of witnesses, to allow it time to get its
witnesses here ... if there’s a demand made with regard
to the rights of confrontation. That demand wasn’t made.
And, therefore, the State’s efforts have been frustrated
and the State should not be required to produce ... this
witness on a dime when it [could] have had the time to
do so if the defendant had made a timely objection.

And if the defense has a complaint about one of the
elements in the certificate, that complaint should have
been lodged 10 days prior to trial to avoid this very
problem that the State would be having if this certificate
were ruled inadmissible. It frustrates the purpose of the
statute.

(RR 5:59-60).
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The record support’s the prosecutor’s claim that the Certificate of
Analysis supporting State’s Exhibit 138 was filed approximately six weeks in
advance of trial (CR 1:000080). In spite of double the amount of notice required
under the statute that the State intended to rely on these documents, Petitioner
never filed a written objection to its use. Instead, he waited until the State offered
the affidavit and Certificate of Analysis at trial to object (RR 5:61). In the absence
of “a timely objection to ‘the use of’ the documents, a timely filed Certificate of
Analysis to establish the results of a laboratory analysis of physical evidence and a
chain of custody affidavit are admissible without a witness appearing at trial. See
Herring, 2010 WL 1713639 at *2 (citing Tex. Cobe CRIM. PROC. ANN. art. 38.41,
88 1, 4). Petitioner waived any complaint that admission of his blood test results
under a Certificate of Analysis violated his right of confrontation. See Deener, 214
S.W.3d at 528.

Absent a timely objection to the use of the documents, a timely filed
Certificate of Analysis to establish the results of a laboratory analysis of physical
evidence and a chain of custody affidavit are admissible without a witness
appearing at trial. See Herring, 2010 WL 1713639, at *2 (emphasis added)
(“Because Herring failed to timely object to the use of the affidavit and the related
blood test results, she waived any objection to the admission of these documents,

including any complaint ... about the qualifications of the person who conducted
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the blood draw.”). Because petitioner raised no objection whatsoever to the
Certificate of Analysis and the related blood test results until the time the evidence
was offered at trial, he waived any objection to the admission of these documents,
and his fourth issue should be overruled.

The right of confrontation is a forfeitable right. If it was important for
the defense to have the testing analyst appear at trial, defense counsel could have
filed an objection under article 38.41. Having failed to do so, petitioner waived his
complaint about the certificate. In this case, the record shows that petitioner
forfeited his Sixth Amendment right of confrontation with respect to admission of
chain of custody affidavits and Certificate of Analysis related to controlled
substances in his blood when he failed to file written objection to its use not later
than the tenth day before his trial began. Because petitioner filed no written
objection as required by article 38.41, the Fourteenth Court of Appeals properly

held that he failed to preserve the issue for appellate review.
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Conclusion

The Certificate of Analysis signed by Dr. Adams meets the
requirements of article 38.41 and petitioner filed absolutely no objection or other
response prior to trial—a one page written objection could have prevented the
admission of the certificate, but petitioner did nothing. Even at this point, petitioner
cannot identity the individual whose testimony was necessary to satisfy his Sixth
Amendment concerns. The respondent should be able to rely on the very specific
terms of article 38.41 in order to have sufficient time to bring all necessary
witnesses to trial. If petitioner (and any other defendant) is able to litigate the
substance of an article 38.41 Certificate of Analysis during trial, the respondent
can no longer rely on the statute’s efficacy and its terms will be considered
meaningless. Petitioner failed to preserve any objection to the Certificate of
Analysis under the Sixth Amendment by waiting until the last possible minute
during trial to raise the issue. The Fourteenth Court of Appeals was correct to
overrule the petitioner’s point of error, and the Court of Criminal Appeals should

affirm that determination.
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Prayer
For these reasons, the State asks the Court of Criminal Appeals to
overrule the petitioner’s issues on appeal and affirm the holding of the Fourteenth

Court of Appeals.

Respectfully submitted,

/sl Jeri Yenne

Jeri Yenne
State Bar No. 04240950
Brazoria County Criminal District Attorney

/s/ Trey D. Picard

Trey D. Picard
State Bar No. 24027742
Assistant Criminal District Attorney

111 East Locust St., Suite 408A
Angleton, Texas 77515

(979) 864-1233

(979) 864-1712 Fax
treyp@brazoria-county.com

Attorney for Appellee,
The State of Texas
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Crespin Michael Linton
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Attorney at Law

440 Louisiana, Suite 900
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By:
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31



Appendix

State’s Exhibit 138 (Cettificate of Analysis, €t Cet.).....cccvvvrriirriiirriinnnnnn. Apx. Ex. 1

32



14767

CAUSE NUMBER 7525¢

THE STATE OF TEXAS INTHE 289TH DISTRICT COURT

VS, OF

ANDREW LEE WILLIAMS BRAZORIA COUNTY, TEXAS
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STATE'S NOTICE OF FILING REGORDS AND AFFIDAVIT

Gomes now, the State of Texas, by and through her Assistant District Attorney for the
County of Brazoria, David A, Tamez, and hereby gives notice to this Honorable Court and
other concerned parties that the State has filed with the Court certain records of NMS Labs
accompanied by an affidavit of Myanh Tram and Wendy Adams, employees of NMS Labs,

These records will be offered as evidence in the wial of the above-captioned case,
pursuant to sections 88.41 and 384% of the Texas Code of Criminal Procedure. The State,
by this filing, provides notice that a true, complete, and accurate copy of these records have
been provided to Jared Robinson, Attorney for the Defendant, pursuant to the Texas Code
of Criminal Procedure, Articles 39.14, 88.41, and 88.49,

Respectfifly subimiited,
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I hereby certify that a true and correct copy of the above notice was delivered by hand
to Jared Robinson, Attorney for the Defendant, on March #4, 2016,
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THE STATE OF TEXAS

{ § IN THE 239TH DISTRICT COURT

VS, § or

§

ANDREW LEE WILLIAMS § BRAZORIA COUNTY, TEXAS

i CERTIFICATE OF ANALYSIS ARFIDAVIT

BEFORY, MB, the undersigned suthosity, personally appeared D Wendy Adss, who being duly swor,
stated as follovrs:

i My natie Is D Wendy Adams, Tem of sound tnind, over the age of 18 yeats, capable of making this

affidavit, and personally acquainted with the facts stated in this affidavit
I atm employed by INAS Labs, which was authorzed to conduct the analysis referenced in this
affidavit, This laboratory is accredited by Ametican Board of Forensic Toxicology (ABFT), Fre
?, attached Beonsures and acereditations for complets £st,
As an Asivant Laboraiory iDz'miar at NMS Labs, [ am familiar with the laboratory’s standard

operating procedutes, accreditation requitements, quality assurance, and quality contvol policies,
: Part of my duties for this lsboratory involves the analysis of toxicological evidence for one ot
mote law enforcement agencies. I have the techsieal knowledge and qualifications to detexmine
the tesults of those tests nt proceduses. My edugational background is stated oty Currdenlam
e Vitae (ser afterhed).
i 1 reviewed the data from the tests or procedures oa the toricological evidence on the 11 day of
Mareh; 2016, The tesults axe as Indicated on the Laboratory Toxicology Report attached heteto.,
I certify that the sttached -Labotatosy Toxicology Repott and Chain of Custody documents for
Andrew Wilkams, workorder number (4531040 (BCCL-14-2387), which ase [ pages in length,

ate an sccurate recotd of the tests or provechues performed on the toxicological evidence

seceived by this labotatory and ate reliable and approved by NMS Labs.
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|  OMMONEALTH OF PENRIYLVANIA ~ C,ym_,m hbsnpparos
NOTARIAL SEAL e

, ’ Mfﬁgﬁ%\%& 'iigiary 5"‘2““ ; Mfeary Public ﬁ:ifnl fm} :

[ opar Mdralind Tweny Siitaortety Lol The State of /8 e

: Wy Caminlzsan E}é?f&‘éugaaﬁig, 2019 The State of _ /&S| HRINIGE




%» NMS Labs CONFIDENTIAL
e w m@ 3701 Weish Road, PO Box 4334, Wiltsw Grove, PA 180800437
' Blione: (215) BE/4800 Fax! @{af6s72072 DR .

S S : gmall nms@nmslabs.com
Robart A Middiabarg, PhD, F-ABET, BABGE-TC, Laborstory Direclor

Toxicology Report Patient Name  WILLIAMS, ANDREW

Report lssued  03/11/2016 14:38 Pationtil PPV BRAZ2014-001950

Last Report (seued D3/11/2018 33100 Age NotGlven DOB Nat Given

. - Gender Not Given
Tar 60876 v "

Integrated Forensic Labs Workorder EREERLE
Abtn: Allsce Watls
2302 113t Strest Page 1 0f6

Grand Pralrie, TX 75060

Positive Findingsz .
Compound - Result Units Matrix Source
Amphetamine 85 nglak 001 - Bload
Methamphetamine 180 nglnl 001 - Blowd
Delta-8 THC 1.5 ngirol. 001 - Bload
! Deltass Carboxy THC 18 ngfiml, 4641 - Blood
Benzoylesgonine g7 ng/mlb (01 - Blood
Hydrocodone - Free 43 ngiml. 001 « Bloud
Carisoprodol 0.33 megimb g0 - Blood
Mepropanals 17 moglml 1 - Blood
P, e . §
Specimens Received: ;
I TubsfContainer Volume!  Gollection Watiix Sourae Misoalianeous
Masy DatefTime Information
BOT Gray Top 1ubs ST WL NotGen Blood '
4602 White Envslope Mot Givers Mot Blven Shipping Contalner

Al sampla volumashveights are approximations,;
Specimens received on 12/24/2014,

v.18




Workorday

o | : CONFIDENTIAL 14331040
P N Mg Chaln 14331040
A ¥ AP Y RReA e e - —patient ID - ——FEF44206845-BRAZ2014-084 880 s - -
Fan”
Page 2 of B
Detalled Findings: ‘
v Rpt,
Analysis and Comments Rasult Units Limijt Specimen Sourge Analysis By
Amphetamine 86 nghnl. 50 001-Blod LC-MSMS
Mathamphstamine 180 righmt. 5.0 001 - Bloed LC-MsmS
Dejta-8 THC 1.8 agiml 14 001 - Blead GO-BC-GUME
Dealia-g Carboxy THC 18 nglmi. 5.0 201 - Blood T GC-GG-B0MS
Benzoylecgoning g7 nylnl. 50 091 - Blosd GUIMS
Hydrocpdone - Free 48 ng/ml 50 $01 - Blood LO-MSIMS.
Caplsoprodel .53 meglmh 0.20 001 - Bload GOMS
Meprobamale 17 megfml 10 (11 - Blood HoMS
Gthar than the above findings, examination of the specimen(s) submitted did not reveal any positve findings of

toxicological significance by prosedures cutlined in

%

the accompanying Analysls Summmarny




Toa ~ CONFIDENTIAL Workorder 14381040
iy N MS Chain 14331040
ool Y ek e patientID- - IFL14120045-BRAZ2044-001060

. Pagedof 6




14331040

; 2 CONFIDENTIAL Workorder
Mg . Chain 14331040
A A Core e Patient 1D -~ IFL14120845 BRAZ2014-001968- -~ -
[ AR
- Pagedof §

Unless alternate amangements are made by you, the emainder of the submitied specimens will be rotirmed slx (8) woeks
frorn the date of this report; and generated data will be discarded five (8) years from the date the analyses wers
parforrad, ’

- Workorder 14331040 was electronlteally
slgred on 03M41/2016 1438 by,

gg‘tw,ﬁ, RN
4

Wendy R. Adaras, Ph.D,, F-ABFT
Forensic Toxloologist

Analysls Summary and Reporting Limits:
v s gase. For each test, the compounds listed wers included It the soops. The

Al aftheTollowing tesls wers performed for

Repertlng Limit listed hor sach compeund reprasiits ths lodest concentration of the cotnpoting that will be roporfed as being
posiilves [F ihesampound is Ustéd 48 Noiip Detedta, 198 pot present above the Reporting Limit, Please refet to e Poslive
Fiitdings sectiorrof the repod for {hosgrsanpounds that wers Identified as halng present.

Acode 540008 - Amphstamines Confirmation (DUIDIDRE), Blood {Fowensic}
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SR GONFIDENTIAL Workordor 14337040
*’}% N MS Chaln 14831040
i - I L e—patientin IFL14420645 BRAZ2014-001950

X E

Page 5 of §
Analysis Summary and Reporting Limis:
-Analysls by High Performance Liquld Chromatography/

Tandembiass Spactrometry (LG-M8A48) for;
Sampound Rot. Limil Lorapound Bt Liml{
Amphstaming 5.0 hy/mi Norpssudoephedine 5.0 ng/ml
Ephedrine 8.0 ngfml Phandimetrazine 10 nghnl
MDA 5.0 nghnl Phenmatrazine 5.0 ng/mb.
MDEA 10 ngfmt Phantermings 40 ng/mb
MDMA 5.0 ng/ml. Phenyipropanolaming 8.0 ngfnl.
- Mathemphetaming 8,0 ngfmb Psandoaphedrine 5.0 ngiml
" Methylephsting 8.0 ngfml. Selegiline 8.0 no/ml

Acode SACDS8 - Cannablnokis Confirmetion (Drug Impaired Diving/DRE Toxicology), Blood (Forensit)

-Analysls by Mull-dimensional Gas Chiomatography/Mass.
Spectromeind (GC-GC-BCMS) fory

Compound Rt Linmit Lompound Hot Limlt
14-Hydroxy Delta<B THC 8.0 ngfmbl Dalta-8 THO 1.8 pghmb
Dalta-& Carboxy THC 50 ngfml.

Acotls 840048 - Covalne and Metabolites Confrmation (Drug Impaired DiivingfORE Toxieology), Blood (Forensic)

-Anslysis by Gas Chromatography/Muss Spactromely

. {GCMB) fors
ot S o ,,,u...fﬁ, Mt gewd 3 S & te e G e v Gk v 4 e B 'ﬁmviﬁﬂﬁ Gaxs ak v ; &Q&m‘iﬁ“ ve w me s ke < s eaom s »«.N,«ﬁggw?_('l'maw e e
Benzoylacgonine 80 ng/mlb Cocalne 20 nglivk
Cocaethylens 20 pghl

Acode 540088 - Oplates - Fres (Unconjugetad) Corfirmation (Drug impalred Delving/ORE Toxieclogy), Blood {Forensle)

-Analysis by High Performanse Liguld Ghromatographyl
TendemMass Spactrometty (LC-MBMS) for

Compound Rpk Lim Cormnpound Bpt Lol
&-Monsacelyimorphine - Free 1.0 ngfmil. Hydromorphena - Free 1.0 ng/ml.
Codslne - Freo 8.0 ngfral. Morphine - Free 80 ng/mL
Dihydroeodeine [ Hydrocodal - Free 5.0 ngfml. Oxyoodone ~ Free 506 ng/ml.
Hydrocodone - Frae 5,0 ngfmil. Oxymorphons - Freg 2,0 ngiml.

Acode 542178 - Garlsoprode! and Metabelite Confirmaiion (Orug mpalred Driving/DRE Toxicology), Blood (Fotensle)

-Analysis by Gas Ciwrczmatsggmphy!s’wass Spechiomeliy

(GGG} fors
Gampotnd Rpt. Lim Gompound. Rof. Limit
" Catisoprudol .20 mugfmb Meprobarnate 1.0 mog/mb

Acode BOT4E ~ Drug Impaired Driving/DRE Toxicology Panel, Blood {Forensic)

Analysis by Enzyme-Linked Immunosorbant Assay (ELISA) for

Sompound Rot, Limlt Sempound . Ryt Lt
Amphstamines 40 ngfml. Cannablnolds 10 ngfmb.
Barpiturates 0.040 meglmbl Cdealns / Melabolites 20 ngfml.
Banzodiazepines 100 ng/mk. Methadone ’ 35 ngfwl.
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Page B of 6
Analysls Summary and Reporting Limits:
Cotnpound Ryt Litatt Cotmpound Ryt Limi
Mothamphetamine 20 ngiml Phericyciidine 10 ng/mb
Oplates 20 ngfral. Propoxyphens 50 ngfmb

Oxycodone 10 ngéml, .
Asods 86758 ~ Drug lmpaired Diiving/DRE Toxicology Expanded Drug Screen Add-On, Biood {Forensic)

-Analysis by High Parformance Liquid Chromatograpby/

Time oiFlight-Mass Spectromelry (LCATOF-MS) for: The following Is & gensral Ist of compound classes included
in this sereen. The deteation of any specific analyte is concertratlon-dependent, Note, not all known analyles in
pach speciiied compeund clasa are Included, Bome specific anaiytes outside these classes are also ncluded.
For a detalied st of all analytes snd reporting limilts, plesse contact NMS Labs.

Amphetaniines, Anticonvulsants, Antidepressants, Anlilistamines, Antipeychotic Agents, Benzodiazepines, CNE
Stimularis, Cocalne and Metabolites, Hallucinogens, Hypnosadatives, Hypoglycamios, Muscle Relaxants, Nore
Sterolgal Anthinflammatory Agents, Oplates and Oplolds,
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Waorkorder: 14331040

Page 1 of3

Wor?c D ~ Ghaln Sample 1D ‘
IFL14120645 BRﬁZZSM»GO‘E 950 148581040 WILLIAMS, ANDREW -
_Greste Date ’ Customer iy Customer Nams
122412014 80876 imegmted Eorensic Labs, Grand
Pralrle (GF)
Lab 1D 14331048-001 (Blood)
Acode  54000B - Amphetamines Confirmation {DUID/ORE), Blood (Forensia) .
Procedurs Frocedure Desoription HBN 0¢  User Name Date ‘
LCAMPOTP Amphetamings Prep 3776873 OK  Lloyd, Christophar 1202712014
LGAMIPDIA Amphefamines Analytica 778938 0K Lamb, Michas! 122812014
LCAMPO1A Amphetamines Analytica) 3716938 0K Huynh, Thanh 12/26/2014
BREV
LabiD 14331040001 (Blood)
Acude 540038 - Cannahinolds Gonfirmation {Drug lmpaired Driving/DRE
; Toxlcology), Blond (Forensie) . o

}?roczetmre Procedure Description HBN GQU  User Name Date
MS(}ANQiP Cannabinolds Prep ' 377is3 QK Saconl, Gabriela 1212812014
MESGANMA Catnabinolds Analytical 3777208 RF  Long, Kristinag 1212812014
MBCANGIA- Cannablnolds Analytical 3777208 0K Lohg, Kristina 1212912014
BREV
MSCANG1P Cannabinolds Prep 3778197 OK Jenkins, Samantha 1202912014
MBCGANGTA Canneblinoids Analytleal 3778226 OK - Miler, Paul 1213112014
MSCANG1A- Cannabinoids Analytical 3778226 0K Long, Kristing 12]34/2014
BREV '
Lab 1D 14331040001 (Blood)
Acode 54004B - Cocaine and Metabolites Conﬁrmaﬁor& {PDrug lmpaired

Driving/DRE Toxico fogy), Blood (Forenslo}, o
Procedure Frocedure Description HEN GG User Nume Date
MSCOC04P Cucaine and Metabalifes Prep 3776318 0K Dalsher, Chelsey 12/26/2014
MSCOCO4Aa Cocalne and Metaboliies 3778531 0K Long, Kristina i121ie014

Araiyticsl
MSCOC04Aa-  Cooaine and Metabolites 3776531 OK  Parlo, Marcaliino 1212812014
BREV Analytioal .
vz
14331040 142016 2:36:36 PM-
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T Workorder: 14331040

Lab D

14331040-001 (Blood)

Agode 540068 - Gp?ates - Free (Uncunjugsted) Confirmation (Drug Impaired ’

, Drving/ORE Toxlcology), Blood (Forensic) , ‘ B
Procedure Procedure Description HBN G User Name Date
MSOPFO1P  Oplates, Free Prep 3776565 OK  Lutz-Maltz, Joan 1202712014
MSCPFO1A Oplates-Free Analytical 3776731 0K Porlo, Marcellino 12/28/2014
gggﬁ;m% A- Opiates-Fres Analytical 3776731 OK  Long, Kestina 1212012014
LabiD 14331040-001 (Blood)

Acode 542178 « Carisoprodol and Matabolite Cenfirmation {Drug Impalred
Driving/DRE Toxicology), Blood {(Forensic) _ L
‘Procedurs  Procedure Description HBN GG UserName Date
MSMEPGP  Carisoprodol Prep RTT7484 OK  Long, Kiisting 1212912014
MBMEPOIA Carisoprodol Analytical 3777648 0K Davidovies, Rachel 12/20/2014
Téﬂ;g‘g?i’m&- Cansoprodol Analytical 3777645 oK tatller, Paul 12/80/2014
Labin 14331040-001 (Blood)
Acode 80718 - Drug Impalred Driving/DRE Toxjcology Panel, Blood (Forensic) ,
Proceduro Provedurs Deseription HBN ce User Name Date
SCO2BLDP Tecan Prep 37760686 OK DéMaum) Danielle 12/04]2014
8C02BLDA Tecan Analytical 8775071 OK  DeMauro, Danlsils {a24/2014
8CO2BLDA- Tecan Analytical BT75071 0K Mathsws, Colleen 1212412014
MBCH
LabID  14331040-001 (Blood)
Acode  BU7EB - Diug Inpalred Driving/DRE Toxleology Expanded Diug Screen
Add-On, Bleod (Forensic) .

~ Prooedure Procedure Deseription HBN 1 GG User Name Date
GSTOXOIP  TOF-Expanded-Prep . 3776635 OK  Garleo, Cristina 19/26/2014
GSTOXO1A TOF-Expanded Anglytical 3776838 0K Holssy, Brian 1212612014
gg;gxwxs TOF-Expanded Analytical 3775638 OK  Haskman, Amanda 12/28/2014

. v2
14331040 311/2016 2:36:36 PM

Page2of 3
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N N MS%‘ Chain of Custody - Posting History Report
RS E N

i Workorder: 14331040

Pronsdure Legend

Prpcedure Provedure Information _

P Prepared the aliquot for analysls

A Caloulated and entered the results into the computer system or ensured proper fransfer of results
into the computer system by the Instrument interface; reviewed QC angd Calibration Data, if
applicable

- ABREV Reviewed ihe batch for emors and released the run

Condition Code (GC) Legend

Ccec , CC Deseription

QK Gompleted

RF Really - Analysls Fallure

v2

Page 3 of 3 14331040 3/41/2016 2:38:38 PM
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18,
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20
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Whea you need to taow’

LABORATORY LICENSURE A3 OF RECEMBER 2014

College of Ametledn Fathologists {CAP) Infemational Standards - 18O 15189:2007 Accreditation;
Corlification No, 3030301 (Explres August 22, 2016)

Clinteal Laboratory Improvement Amendments (CLiA) Cerflficate of Accreditation: Laboratary No.
39D0197898 (Explres May 7, 2016)

College of Amercan Pathologists {CAF) Laboratory Accredifailon Frogram {LAPY: Accrediiaiion No.
30303-01 [Explres December 8, 2015}

Pennsylvania Deparfment of Realth: Laboratory Peimit No. BODS04A {Explres August 18, 2018)

New York Sfde Depariment of Healih: PR No, 8772 {Explres June 80, 2015)
State of Califorria Depaiment of Public Hedlih: Lab 1D Nurnber COS BODOD1 (Expires May 80, 2015)

Maryland Deparimant of Heatth: For Welsh Road loeation, Laboratory Permif No. 580 {Expired Jupe 30,
2014) '

Marylond Depariment of Healths For Stratford Avenue location, Laoraiory Permit No, FLOGPX {Expires
December 4, 2015}

Madicare No. 39-8154 (No hard copy of license; covered under inspection by Commonwedih of FA]

DEA Reglsiratien [Exples October 31, 2015)

Approved by OSHA for Blood Lead Analysls [No Explration Dcﬁe}
NRC Reglstration No, 8405 (No explration date]

Natioral Fmvkiér derdifter {NP) Number - 1922177732

FDA Reglistration No. $49561885 {2300 Strafford Ave)

the Americon Soclely of Crime Lab Directors/Laboratory Accredifation Board 15O 17025 aecredliation
(AscLD/LAB-Infernciional); Cerfificate Mo, ALFT12T {Api 19, 2018) :

American Board of Forensic Toxicology (ABFT) accrediaiion: Ceriificate Na, LO17 (Explres June 30, 2015}

Texas Department of Public Safety Accreditation In Conirolled Substunces, Blology, und Trace Evidence
[No expirafion date - fled to ASCLD/LAB aecreditation]

Texas Department of Public Safely Acoreditaifonin Toxlzology [No expiraiion dote - fled to ABFT
gecreditation)

Lovislemna Depariment of Public Safety and Conectlons - Forensic Toxleology Analysls {No exgiralion
date — tied to CAP accredifatlen)

Rhode Island Depariment of Health - Offfce of Faciliies Regulatiom: Licenss No. LEOD00262 {Expires
December 30, 2014; pending renewdi)

Florida Agency for Healtheare Administration - License No. 800003241 (Expires September 30, 2018)
iinols Stcde Pollce License (Expires Janugry 1, 2017)
Colorudo Department of Fublic Health and Environment {Explres June 30, 2015)

3701 Welsh Road + Wilow Grove, BA 19090 = {800} 522-6671 7 (218} 657-4900 ¢ fox (215} 657-2972 * wew.psiabs.com
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NMS LABS TOXICOLOGY LABORATORY LICENSURE AS OF FEBRUARY 2016

Clintedl Laboratory Improvemeant smendments (CUA) Cerificate of Acoredifation: Laboralory Na.
3900197898 [Explres May 7, 2014)

Coliege of Amerlcan Pathologists (CAF) Laboratory Accreditation Program {LAPY Accreditation No,
30803-01 {Expires December 8, 2017}

College of Amerlcan Pathologists (CAP) Infernutional Standards - 18O 151892007 Accredifation;
Certiflcation No. 3030801 {Expires August 22, 20146)

The Amerlean Sociely of Crime Lub Directors/Laboratory Accredifation Roard 18O 17025 Accradifation
{ASCLD/LAB Internalional): Certificate No, ALF390-T {Expires July 10, 2019}

Ccﬁfcmld Depariment of Publle Health: Lab 1D Nurnber CO3 800001 {Explres May 29, 2016)
Colorado Deparirment of Public Health and Environment: {Expires June 30, 2014}

Florida Agency for Hedlthcare Administration — License No. 800003261 (Explres Septernber 30, 2017)
lHinols State Pollce License: {Explres January 1, 2017)

Maryland Deparhment of Hedlth: Laboratory Permii No. 580 {Baplred June 30, 2016

New York State Deparfment of Hewlth: PFI No. 3772 (Explres June 80, 2016)

Pannsyivania Depodment of Healih: Laboratory Permit Neo. 000504A (Expires August 15, 2016]

Rhode Ielond Departiient of Health ~ Office of Paclliffes Regulation: License Mo, LCO00262 (Expires
December 30, 2014} :

Amerlean Board of Forensic Toxicology (ABFT) accreditalon: Cerlificaie No, 1017 {Expires June 30, 2017}

Loulsking Depariment of Public Safefy und Corractions - Forensic Toxicology Analysls {No expliration
date ~linked fo CAP accrediiation)

Texas Depariment of Public Safely accreditafion In Toxicology iNo explration dete - finked 1o
ASCLD/LAB and ABFT aeerediuiion)

DEA Reglstration (Expires October 31, 2018)

OSHA Approved for Bload Lead Analysls (No explration dutfe)

NRC Reglsiration No, 8405 (No expiration date)

Netonal Provider (deniifier (NP} Number ~ 1922177732 (No expirafion date]

Medicare No, 39-8154 (No hard copy oflicense; covered under inspéci‘ima by Commonwealih of PA]
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NMS LABS CRIME LABORATORY LICENSURE AS OF FEBRUARY 2016

1 The American Soclely of Crime Lab Directors/Laborafory Accreditaiton Board 8017028 Accraditatlon
{ASCLD/LABInternaHonal) Wilow Grove/Bucks Couniy Cerfificate Mo, ALTI2-T (Bxplres April 14, 2019)

2, Texas Depurhment of Publlc Sulely Accreditalion in Controlled Substances, Biclogy, and Trace Evidence
INo expirafion dode - Hed To ASCLD/LAR cocrediialion)

3. Marylund Depariment of Heallh: Laboratory Permit No. FLOO9X [Explres December 4, 2018}
4, DEA Regishratiom {explres Octoeber 81, 2075}

5, FDA Regishatfon: No, $49561885 (2300 Stratford Ave}

' Integrated Forensic Laborgfories

INTEGRATED FORENSIC LABS (IFL] CRIME LABGRATORY LICENSURE AS OF FERRUARY 2016

1. The Ameiicun Soclely of Crime Lab D recfers;‘mbcmmry Accradiiaflon Board IS0 17025 Accreditation
{ASCLD/LAB-Internafional): Bl Paso/Datlas Fort Worlhy/Winston-Satem/Cumberiand County Cerfificate No.
ALL322-T (Bxpires February 27, 2019}

2, Texas Corntrolled Substance Reglstrafion: Bl Paso/ Dalias Fort Worlh {Explres August 31, 2016}
3, DEA Reglsiraflon T Bl Paso/Ddllas Fort Worth [Bxplres November 30, 2016)

4, DEA Reglishradlon PA; Bucks Counly {Explres Ociober 31,2014}

5 DEA Regishaltion FL; Jacksonville {Explres October 31, 2018)

b, DEA Registration NG Cumbetiand Couriy/Winston-Salem [Expires November 30, 2014}

7 Notth Ceroling Repartment of Healih and Human Services Conlrolled Substances Regisﬂcﬁfaﬁ
Cerificate: Cumberlond Counly {Bxpires July 31,2016}

8, North Caroling Deparfment of Hewlth and Homan Services Confrolled Substances Regisirution
Cotiffcate: Winston-Solem [Explras Ootober 31, 2014)




CURRICULUM VITAE of
Wendy R. Adams, Ph.D., F-ABFT

« NMS Labs
3701 Welsh Road
Willow Grove, Pennsyivania 18080
245-857-4900
www nimslabs.com

EDUCATION: :
B,S, Biochermistry, 1898, University of Arlzona, Tucson, AZ
Ph.D. Pharmacology and Toxicology, 2007, Duquesne University, Piitsburgh, PA

CERTIFICATIONS and AWARDS:

Qualified Laboratory Director in Clinleal Toxicology, Forensle Toxicology and
Therapeutlc Substance Monitoring, NY State Dept. of Health, 8/14

Fallow of the American Board of Forensic Toxicology, 06/11

Amerlcan Foundation for Pharmaceutical Education, Pre-Doctoral Fellow, 08/04

' PROFESSIONAL MEMBERSHIPS:

Soclety of Forensle Toxicologists, Member
American Acaderay of Forenslc Sclences, Membar

PROFESSIONAL EXPERIENCE:

NS LABS, Willow Grovs, PA .

National Medical Services Is an Independent professionat laboratory and consullative
service speclalizing in bioanalytical toxicolagy, biopharmaceuticals and criminalistics
providing analysls of blood, urine, tissues and extraneous gvidence and supported by

axpert opinlon reporting and expert testimony.

14118 ~ Present  Assistant Laboratory Director »

As an Assistant Laboratory Divector, | define, implement and monitor the
performance of analytical tests within my assigned depariments, This includes
respensibllities for staff competency through tralning and continuing eduycation. |
am also avallable to provide interpretation of laboratory results in the context of
speciffc Investigations. .

o7t ~11/13 Toxicologist I
In addition fo the responsiblliles of a Toxlsologist | below, | also assisted with
training of Toxicologist | employees and Interacted with the toxicologleal

community via publications and presentations.

November, 2018
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07/08 - 8711 Toxicologist |

As a Toxicologlst ), | reviewed analytical data and prepared reports describing
the results of forensic analyses in biologlcal mafrices. | consulted with a varlety
of dlients Including law enforcement, criminal and civil attorneys and medical
gxaminers to agslst with the Interpretation of such analytical results.

09107 - O7H9 Postdoctoral Toxicologist

As a fraines for the position of Toxicolagist |, | participated in several analyical

dapartments within a high throughput forensic/clinical laboratory,  The first year

of my ftraining was devoted fo the screening department using gas-
" chromatography/mass-spectrometry (GC/MS) and liquld-liquid extraction. During

my second vear | received training and approval fo review analytical reports,

address client questions, and write expert opinions.

DUQUESNE UNIVERSITY, Pittsburgh, PA

01/06 —~ 05/07 Adjunct Faculty

As Instructor for the graduate Forensio Applications Laboratory (1 credit, 42
students), | developed the syllabus, procedures and assessments in addition to
teaching three evenings per wesk. Topics Included color tests, thin layer
chromatography (TLC), immunoassay, and GCIMS.

0899 — 0B/OT Research Assistant

As & senlor research assistant, | served as a laboratory manager and developer
of new techniques. | oplimized procadures for molecular cloning (including PCR)
and analyzing drug responses using immunoassays. | was also responsible for
tralning Incoming graduate sludents and undergraduate assistants.

08/99 - 086104 Head Teaching Assistant
As the supervising TA for the Anatomy and Physlology Lab, | designed the
course currloulum, assignments, exams and slideshows. | was responsible for
managing four to six other teaching assistants,

CARLOW UNIVERSITY, Pittshburgh, PA
08/06 - 12/06  Adjunct Faculty
As the insteuctor for Advanced Praclice Nursing Pharmacology, | designed and
taught a course covering the mechanism of action for each major drug class.

ALLEGHENY COUNTY CORONER'S OFFICE FORENSIC LABORATORY,
Pitisburgh, PA

05100 — 08/02 Farensic Chemist

As part of the forensle chemistry seetion, | was responsible for analyzing drugs of
abuse using infrared spectroscopy, color tests, TLC and GC/MS,

November, 2018




Wernidy R, Adaris

i

PUBLICATIONS:
Surratt CK and Adams WR, G Protein-Coupled Receptor Structural Motifs: Relevance
to the Oplold Receptors, 2008. Curr Top Med Chem 5(8).p. 316-24

Srith J, Gard J, Cummings W, Kanijzsal A, and Krehnak V, Necklace-Coded Polymer-
Supported Combinatorial Synthesis of 2-Arylamino-Benzimidazoles, 1999, J of Comb
Chem 1{ip. 3688-370.

ABSTRACTS and PRESENTATIONS:
Congentrations of 1,1-Difluproethane in Postmortem and Impalred Driving Cases,
Platform Presentation 816, SOFT Annual Meeting, Allanta, GA, 2015

Adams W, Pharmacology of Designer Drugs, Emerging Trends and Analysis of
Synthetic Compounds Workshop at Mid-Atlantic Association of Forensic Sclences
Meeting, State College, PA, 2014

Adams W, Sample Preparation Techniques, Cerfificate Program in Forensle
Toxicology, The Center for Forensic Sclence Research & Education, Willow Grove, PA,

2013

Adams W, Ofsa W, Wllllams L & Barblerl E, Cross-Reactivily of Designer
Phensthylamines with the Emit il Plus Amphstamine/ Methamphetamine Assay in
Urine, Platform K75, AAFS Annual Meeting, Washington, DC, 2013

Adams W, Toxicology In DUID Cases, Presentation at DU Law Enforcement Seminar,
Machaniosburg, PA, 2012

Adams W, Drug Effects and Analysis for the Family Lawyer, Waorkshop at Pennsylvania
Legal Ald Network Conference, Harrlsburg, PA, 2012

Adams W, Toxleology Methods and Limlts, Lecture at DU B’oe&‘ramp, Pennsylvania
District Attornays Institute, Slate College, PA, 2012 '

Adams W, Barbler E, and Keppsl M, Postmortern Analysis of Ethylene Glycols after
Brake Fluld Ingestion, Platform Presentation 818, SOFT Annual Meeting, Richmond,

VA, 2010

Adams W, Homan J, and Corve J, Methcathinone Formation During Analysis of
Ephedrine or Pseudosphedrine, Poster K22, AAFS Annual Mesting, Seatle, WA, 2010

Middleberg R, Lemos N, Adams W, Gresnwald M, Klesel E, and Langman L,
Postriortem Pedlatric Toxicology, Speclal Sesslon K41, American AAFS Annual
Meeting, Seatile, WA, 2010

Langman L, Spirk M, Anderson D, Adams W, and Kearney T, Newer Prascription
Drugs: Impairment Potential and Identified Polypharmacies, Workshop #8, SOFT
Annual Meeting, Oklahoma City, OK, 2009
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CONTINUING EDUCATION:

Statistics for Declsion-making In Toxlcclogy, Workshop 2, BOFT Annual Meseting,
Atlanta, GA, Oclober 18, 2015

Protecting Human Research Particlpants, Online Cerliflcate from NIR Office of
Extramural Research, November 8, 2014

Developments in Emerging and Designer Drug Markets, Workshop 18, AAFS Annual
Meeflng, Washington, DC, February 19, 2013 ’

Principles and Applications of Liquid Chromatography Mass Spectrametry (LC/MS) for
the Forensic Pathologist, Workshop 12, AAFS Annual Meeting, Washington, DC,
February 18, 2013

Using Pharmacokinetics fo Analyze Forensic Toxlcology Cases, Workshop M14, AAFS
Annual Meeting, Alanta, GA, February 20, 2012

Courtroom Pressentation Skills, Center for Forensic Sclence Research and Education
King of Prussia, PA, November 3-4, 2011

. Ametican College of Medlcal Toxicology Serninar in Forensic Toxicalogy: Opiolds

Philadelphia, PA, November 8-9, 2010

Borkenstein Course on the Effects of Drugs on Human Performance and Behavior
Bloomington, IN, April 11-18, 2010

Borkensteln Course on Alcohol and Highway Safety,
Bloomington, IN, December 8-12, 2008
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